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Introduction 

This research brief is intended to inform an understanding of some of the current issues 
relating to education in Scotland. No one underestimates the challenges of COVID 19 nor 
the balances which the Scottish Government are trying to perform. However, children’s 
rights can provide a way to shape the response of the Scottish Government going forward. 
The failure to uphold the rights of children since March 2020 have been highlighted by the 
independent Children’s Right Impact Assessment (CRIA),1 the Priestley Review,2 
submissions to yourselves from CYPCS, myself and youth-led ‘SQA Where’s Our Say?’.  

To be clear, no one disputes the difficulties of 2020 across a wide range of areas, nor do I 
under-estimate the significant challenge that legally enforceable rights have on the Scottish 
Government and public bodies, especially at the current time. However, rights are legal 
obligations and as the Scottish Government moves to incorporate the United Nations 
Convention on the Rights of the Child into domestic law it is important that Scotland’s  
response to education during the pandemic meets with the current legal obligations which 
the Scottish Government and public bodies have to children and their rights. 

In short, changes need to be made now to ensure a rights compliant approach to the 2021 
SQA processes or we have a very real threat of a repeat of 2020, which also was not rights 
compliant. The issues raised here are done so in a constructive manner to ensure that they 
are discussed, and the support put in place to ensure the human rights of children are 
upheld during this difficult time.  

 

SQA Process of 2020 

The information in this section relates to 2020. However, due to the failure to address many 
of these issues, there is a very real possibility that these students will be impacted again in 
2021. Indeed, the SQA Children’s Rights Impact Assessment published on 7 October shows 
a failure to engage with the failures of 2020.3 

The Priestley report was a significant piece of work done in a short space of time. The fact 
children and young people were central to this process was important. Many of the young 
people I know who spoke to Professor Priestley and his team said they really appreciated 
the opportunity to share their views and felt the process was ‘cathartic’. Despite insistence 
by the SQA that the number of visitors to their account during exam results day shows their 

                                                           
1 Independent Children’s Rights Impact Assessment on the Response to COVID-19 Scotland, 
Observatory of Children’s Rights, July 2020 accessible here: https://cypcs.org.uk/wpcypcs/wp-
content/uploads/2020/07/independent-cria.pdf 
2 M. Priestley, M. Shapira, A. Priestley, M. Ritchie, C. Barnett, Rapid Review of National Qualifications 
Experience 2020, September 2020 accessible here. 
3 Child Rights and Wellbeing Impact Assessment: Proposed modifications to national 5, Higher and 
Advanced Higher course assessments for session 2020-21, October 2020 accessible here: 
https://www.sqa.org.uk/sqa/files_ccc/child-rights-wellbeing-impact-assessment-modifications-to-
national-courses-2020-21.pdf  

https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf
https://www.sqa.org.uk/sqa/files_ccc/child-rights-wellbeing-impact-assessment-modifications-to-national-courses-2020-21.pdf
https://www.sqa.org.uk/sqa/files_ccc/child-rights-wellbeing-impact-assessment-modifications-to-national-courses-2020-21.pdf
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engagement,4 there was a failure to acknowledge the individual rights of children. Exams are 
individualised and as such assessment of grades must also be individualised, as should 
appeals processes.  

Several points were picked up by Professor Priestley which seem to have been disregarded 
by the Scottish Government. These will be explored below. 

 

SQA Process of 2020: Those with Protected Characteristics 

The review highlighted that those most adversely affected by the 2020 alternative 
certification model included: children with disabilities, young carers and care-experienced 
young people, and those with extenuating circumstances.5 There are additional legal 
obligations upon the Scottish Government to ensure these young people are not 
disproportionately disadvantaged, however many have undoubtedly been disadvantaged by 
the SQA processes of 2020 and they face the prospect of this happening again. Indeed, as I 
write this on 5th November, these young people still do not have a form of redress. In short, 
they appear to have been forgotten by the Scottish Government.  

Further, the Priestley review made clear that those who were disadvantaged represented 
‘small numbers’ who have ‘created a great deal of controversy’.6 However, there has been 
no recognition of this group by the Deputy First Minister or the Scottish Government. Indeed, 
on 7 October, Mr Swinney said that the Scottish Government ‘did not get it right for all young 
people’ but that they had apologized and acted to fix this situation.7 Unfortunately, this is not 
the case for all young people and this is highlighted by the Priestley report. Crucially, those 
who are protected under the Equality Act 2010 have not had the right to redress which the 
law demands they have. 

This is discussed further below in terms of ‘Lack of data available: compounding 
discrimination’ on page 5. 

 

SQA Process of 2020: Lack of redress for students 

The lack of a right to redress continues to have a disproportionate disadvantage on those 
young people with protected characteristics, as outlined above. The Education and Skills 
Committee challenged the Deputy First Minister on the lack of appeals process for those 
who had been discriminated against.8 The fact students needed to ask their schools to put in 
appeals despite the schools being the potential discriminator was raised by Daniel Johnston 
MSP. However, there seemed to be a lack of understanding on the part of the Scottish 
Government when this was discussed on 16 September. 

                                                           
4 SQA letter to the Scottish Parliament Education and Skills Committee, 1 September 2020 accessible 
here: https://www.sqa.org.uk/sqa/95017.html  
5 M. Priestley, M. Shapira, A. Priestley, M. Ritchie, C. Barnett, Rapid Review of National Qualifications 
Experience 2020, September 2020, page 39. 
6 M. Priestley, M. Shapira, A. Priestley, M. Ritchie, C. Barnett, Rapid Review of National Qualifications 
Experience 2020, September 2020, page 30. 
7 SQA Awards 2021: Deputy First Minister’s speech, 7 Oct 2020 accessible here: 
https://www.gov.scot/publications/deputy-first-ministers-speech-sqa-awards-2021/  
8 Education and Skills Committee, Wednesday 16 September, Page 32, accessible here: 
https://www.parliament.scot/parliamentarybusiness/report.aspx?r=12825&mode=pdf  

https://www.sqa.org.uk/sqa/95017.html
https://www.gov.scot/publications/deputy-first-ministers-speech-sqa-awards-2021/
https://www.parliament.scot/parliamentarybusiness/report.aspx?r=12825&mode=pdf
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Student and parent discontent at the lack of appeals process was heightened when it was 
believed that the Deputy First Minister had acted to widen the appeals process. Speaking on 
16 September, appearing in front of the Education and Skills Committee, the Deputy First 
Minister said ‘if a case can be put together that assess that some form of prejudice, 
disadvantage or discrimination was experienced by a young person, that can be the subject 
of an appeal.’9 However, there has been no change to ensure this is the case. Indeed, many 
of the parents and students who wrote to the Deputy First Minister have been in touch with 
me in the past few weeks to ask if anyone is still interested in the students who were let 
down in 2020. While I am sure the intention was never to discriminate against certain groups 
of young people, this has occurred and the right to redress is required to address this.  

Further, I have written to the Education and Skills Committee, and the Deputy First Minister 
previously to emphasise the need for an appeals system which was wider than that 
announced by the SQA week commencing 10 August 2020. The work myself and ‘SQA 
Where’s Our Say?’ have done in this area was echoed by the Children and Young People’s 
Commissioner for Scotland (CYPCS).10 The lack of appeals process was also highlighted by 
the Priestley Review which stated that the ‘decision to limit the grounds for appeals seems to 
be both unnecessary and counter-productive’.11  

However, this has still not been addressed for 2020 SQA candidates and I hope the Deputy 
First Minister will announce this very soon. I am hopeful that a direct appeals process will be 
permitted for 2021. Having the details of this available sooner rather than later would make a 
very clear difference  

 

Student-teacher relations and mental health 

The Priestley report acknowledges the impact the 2020 SQA processes had on student-
teacher relations. This will not be a surprise to many and is underpinned by the lack of open 
dialogue with students from the cancellation of the exams in April 2020.  

Further, the pressure upon mental health of Scotland’s young people underpins the need for 
strong relationships. Many young people I have spoken to in recent months report feeling 
increasing pressure due to the cancellation of exams. They are not clear on the 
requirements for each subject, they have increasing uncertainty outside of school as a result 
of COVID 19, however there is an assumption that they will just be able to continue with 
courses which will be assessed either way. 

I would really welcome the Committee asking what will be built into the alternative grading 
process for 2021 to ensure that no student is adversely affected as a result of the COVID 19 
pandemic. Many universities are continuing no-detriment policies, for example, to ensure 
that students are not unfairly impacted by the uncertainty of COVID 19. 

 

 

                                                           
9 Education and Skills Committee, Wednesday 16 September, page 32, accessible here: 
https://www.parliament.scot/parliamentarybusiness/report.aspx?r=12825&mode=pdf  
10 See here: https://cypcs.org.uk/news-and-stories/commissioner-sqa-must-restore-fairness-to-the-
grading-system-cypcs/  
11 M. Priestley, M. Shapira, A. Priestley, M. Ritchie, C. Barnett, Rapid Review of National 
Qualifications Experience 2020, September 2020, page 30. 

https://www.parliament.scot/parliamentarybusiness/report.aspx?r=12825&mode=pdf
https://cypcs.org.uk/news-and-stories/commissioner-sqa-must-restore-fairness-to-the-grading-system-cypcs/
https://cypcs.org.uk/news-and-stories/commissioner-sqa-must-restore-fairness-to-the-grading-system-cypcs/
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SQA Process of 2020: Ineffective use of CRIA by SQA 2020 

I have written elsewhere about the problem of the SQA utilising a CRIA retrospectively 
instead of it being used it to shape the 2020 process.12 The 2020 grading process was not 
compliant with children’s rights and I would refer you to the CRIA conducted by the young 
advisors at CYPCS.13  https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/09/Priestley-
Review-response.pdf  

 

SQA Process of 2021: Ineffective CRIA completed by SQA 2021 

On 7 October, the SQA published a Children’s Wellbeing and Rights Impact Assessment. 
This sought to examine the rights implications upon children of modifying higher courses and 
cancelling the 2021 national 5 exams. While welcoming the use of a CRIA to show that 
children’s rights are a consideration at this early stage of the process, there are some 
significant flaws in the document which highlight that SQA have not learned from the 2020 
processes. These are lessons which the Deputy First Minister has the power to advise the 
SQA to learn from under section 9 of the Education Scotland Act 1996. 

Firstly, the CRIA states that ‘provided the SQA’s duty to provide reasonable adjustments 
under Section 96 of the Equality Act 2010 continues to be met, no different impacts on 
different children and young people have been identified’.14 This is a fundamental flaw in the 
CRIA. There was no compliance with section 96 of the Equality Act 2010 during the 2020 
grading process. Indeed, as mentioned, the Priestley Report highlighted that certain groups 
of children were disadvantaged by the process, and this was compounded by the lack of 
appeals process. As highlighted above, these were children with protected characteristics 
including those with disabilities, those with additional support needs, young carers, care-
experienced young people and those with extenuating circumstances. As the SQA 
acknowledge, under section 96 of the Equality Act of 2010, the SQA and Scottish 
Government have a responsibility to ensure there are no different impacts on different 
groups. However, this has not been achieved in 2020. 

Put simply, there are different impacts on different groups of young people. The SQA and 
Scottish Government appear unwilling to engage with this fact. Until they do so, the 2021 
exam process will not be rights compliant, consistent with the lack of children’s rights focus 
in 2020. 

Secondly, in the CRIA, the SQA have again tried to argue that they have satisfied the Article 
12 rights of children (the right to be involved in decisions which impact them by having an 
influence) because they have done work with Young Scot, Scottish Youth Parliament and 
the Children and Young People’s Commissioner for Scotland.15 While this is important work 

                                                           
12 T. Kirk, ‘The Best Place in the World to Grow up: How can Scotland uphold its legal obligations to 
children and young people in these precedented times? Children’s Rights Advocate, 8th August 2020 
accessible here: https://childrensrightsadvocate.com  
13 See here: https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/09/Priestley-Review-response.pdf 

14 2020 Alternative Certification Model: Child Rights and Wellbeing Impact Assessment, August 2020, 
page 3. Accessible here: https://www.sqa.org.uk/sqa/files_ccc/2020-sqa-alternative-certification-
model-child-rights-wellbeing-impact-assessment.pdf 
15 2020 Alternative Certification Model: Child Rights and Wellbeing Impact Assessment, August 2020, 
page 3. Accessible here: https://www.sqa.org.uk/sqa/files_ccc/2020-sqa-alternative-certification-
model-child-rights-wellbeing-impact-assessment.pdf  

https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/09/Priestley-Review-response.pdf
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/09/Priestley-Review-response.pdf
https://childrensrightsadvocate.com/
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/09/Priestley-Review-response.pdf
https://www.sqa.org.uk/sqa/files_ccc/2020-sqa-alternative-certification-model-child-rights-wellbeing-impact-assessment.pdf
https://www.sqa.org.uk/sqa/files_ccc/2020-sqa-alternative-certification-model-child-rights-wellbeing-impact-assessment.pdf
https://www.sqa.org.uk/sqa/files_ccc/2020-sqa-alternative-certification-model-child-rights-wellbeing-impact-assessment.pdf
https://www.sqa.org.uk/sqa/files_ccc/2020-sqa-alternative-certification-model-child-rights-wellbeing-impact-assessment.pdf
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and all these young people’s views and input is valuable, there is a distinct lack of 
appreciation from the SQA that candidates are individuals.  

Exam results are what is used to measure entrance to colleges and university as well as 
entering the job market. These are individualised, and quite rightly, each child needs to play 
their own role in that process and as argued in previous correspondence to this committee, 
the autonomy which children play in studying for the exams should have been recognized by 
the Scottish Government and the SQA. There is a way that the Scottish Government and 
SQA can hear from students in our education system without this being seen to be political 
and I am confident that parents and students would welcome such an approach.  

It is of vital importance that all children are aware of opportunities to share their views. That 
must be done on a local authority level where every young person is aware that there is a 
way they can have their voice heard, in the same way we recognize the voting potential of 
16 and 17 year olds, surely we must respect the right of this group to be included in major 
decisions that will affect their futures. 

Furthermore, there is no recognition of the fact that engagement should be made with young 
people from affected groups. In terms of the protected groups mentioned by the Priestley 
Review, it would be expected that SQA would seek the views from students with additional 
support needs, those with disabilities, those who are care experienced and those with 
extenuating circumstances. However, no attempt appears to have been made to ensure this 
is the case. This severely weakens the impact of the CRIA conducted by the SQA and fails 
to appreciate mistakes made during the last academic year.  

 

Lack of data available: compounding discrimination 

Further underpinning the ineffectiveness of the CRIA completed by the SQA is the failure to 
have the data required to assess whether discrimination is occurring. Indeed, the 
Independent Children’s Rights Impact Assessment highlighted that ‘gaps in data mean that it 
is hard for the Government to be confident that its decisions are delivering on human rights 
obligations’.16 Further, the Priestley review emphasised that ‘a lack of access to equalities 
data is evident in correspondence between the SQA and the government’. Further, there 
was confirmation in the Priestley review that an internal government email acknowledged 
that ‘SQA do not hold equalities data and therefore cannot examine the 2020 approach for 
impact on protected characteristics.17 

For the avoidance of doubt, this failure was not reversed by the reversion to centre assessed 
grades. Indeed, this failure has not been addressed by the Scottish Government and SQA at 
this time and this emphasises the failures of the SQA CRIA for 2021.  

 

Self-isolating students 

Over the past few months schools have continued to stay open as much as possible and I 
understand the balancing act which the Scottish Government are currently undertaking to 
ensure this remains the case. However, there is an increasing group of children who are 
                                                           
16 Independent Children’s Rights Impact Assessment on the Response to COVID-19 Scotland, 
Observatory of Children’s Rights, July 2020, page 4 accessible here: 
https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf 
17 M. Priestley, M. Shapira, A. Priestley, M. Ritchie, C. Barnett, Rapid Review of National 
Qualifications Experience 2020, September 2020, page 33. 

https://cypcs.org.uk/wpcypcs/wp-content/uploads/2020/07/independent-cria.pdf
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being required to self-isolate. This is not unexpected and is consistent with the public health 
advice. However, there is currently no consistent form of education for many of these 
students.  

While the Deputy First Minister has said that blended learning and online resources exist to 
aid such students, there is no consistent form of education for these young people.18 This is 
a particular concern for students who do not have access to digital technology. While the 
Scottish Government have announced welcome funding for digital devices, this has not 
translated into available devices in all local authority areas. Indeed, some local authority 
areas are struggling to get the devices out to students. I wanted to raise this important issue 
in the hope additional resources can be provided to help local authorities to get the devices 
to the students. 

Further, it remains the case that many students do not have access to education while self-
isolating. Keeping schools open is a priority for the Scottish Government and I share their 
belief in this being the best course of action, although I do also acknowledge the mixed 
message which many children and young people feel they are being given. Nonetheless, I 
ask for consideration to be given to the fact education is not equal across Scotland at the 
moment and this will have an impact upon the 2021 SQA exam process and its fairness. 
Indeed, I have heard from students with additional support needs who have had their 
support removed due to pressures upon schools, more needs to be done to ensure 
education is being delivered on an equal footing.  

Teachers and students isolating multiple times leads to less teaching. This is an unfortunate 
fact but one I have not been able to see any planning for to ensure we do not have a 
postcode lottery. Consideration of this now would be transparent and help ensure that 
concerns of students and teachers could be effectively addressed.    

 

Education Recovery Group 

During the summer of 2020, SQA Where’s Our Say and I raised the importance of having a 
young person on the Education Recovery Group (ERG), as well as someone with an 
understanding of children’s rights – we suggested someone from the Children and Young 
People’s Commissioner for Scotland. I welcome the development of a youth group to look at 
the Education Recovery Group topics as well as the addition of a MSYP to the Education 
Recovery Group (ERG). While I know that the MSYP will have a significant amount of 
experience and engagement with young people to use in his interactions with this group, I do 
need as though there needs to be a greater understanding of the need to hear directly from 
impacted children, especially those who have particular challenges in education at present.   

Having an individual who was affected by the 2020 examination process or indeed a student 
who is still at school on the ERG is important to ensure that mistakes are addressed. This is 
particularly important given the impact upon student-teacher relations highlighted by the 
Priestley Report and the wide range of other issues which are discussed in this brief. It is the 
current experience of being in education and seeing the practical impacts which would be 
invaluable to the ERG. Further, given the importance of ensuring the rights of children are 
upheld at this difficult time, it would be advantageous if the ERG did seek to engage with 
children with protected characteristics at frequent intervals over the coming months. Further, 

                                                           
18 John Swinney MSP, SQA Awards 2021: Deputy First Minister’s speech, 7 October 2020 accessible 
here: https://www.gov.scot/publications/deputy-first-ministers-speech-sqa-awards-2021/  

https://www.gov.scot/publications/deputy-first-ministers-speech-sqa-awards-2021/
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the inclusion of someone from CYPCS or similar to ensure expertise in children’s rights 
seems incredibly important given the focus upon children’s rights going forward.  

 

Conclusion 

In summary, while it is clear that the human rights of children could help shape the 
Government’s focus upon education during this next few months, there needs to be much 
more engagement with children and their rights. Indeed, the need to address the failures of 
the 2020 SQA processes and uphold the rights of those who have been adversely affected 
has the potential to undermine the 2021 exam processes. It would be advantageous if the 
Scottish Government took the rights based advice being offered to them as I do believe we 
all have the same aim going forward: the rights and wellbeing of all children in Scotland 
being realised.  

Going forward, it is important that legal obligations which the Scottish Government and the 
SQA have are considered from the outset. An effective and engaging Children’s Rights 
Impact Assessment (CRIA) would be a good first step, but it must be a first step. I have 
written elsewhere about the importance of using a CRIA to inform the development of 
policies to ensure that human rights underpins and informs the response.19 However, the 
current CRIA completed by the SQA fails to address the failures of 2020.  

There is a simple solution to an extraordinary problem, respect every child’s rights by 
listening to them and involving them in major decisions about their own lives.  

I would be very happy to expand on any the points raised if it would be helpful to the 
Committee. 

 

 

 

                                                           
19 T. Kirk, ‘The Best Place in the World to Grow up: How can Scotland uphold its legal obligations to 
children and young people in these precedented times? Children’s Rights Advocate, 8th August 2020 
accessible here: https://childrensrightsadvocate.com  

https://childrensrightsadvocate.com/
https://childrensrightsadvocate.com/

